CITY OF ARCHDALE

CITY COUNCIL

MEETING DATE: Tuesday January 25, 2022

SUBJECT: Duke Energy Franchise Agreement.

RECOMMENDATIONS OR COMMENTS: Duke Energy has a Franchise Agreement
with each municipality within their service area. In Archdale’s case, agreements were
adopted in 1924 and again in 1970 with 50-year terms. It recently came to our attention
that this agreement is due for re-adoption.

This franchise agreement spells out who is liable for costs related to the relocation of
power lines resulting from construction/road projects. Fortunately, the agreement
receives little attention in Archdale as most major road projects are on NCDOT
maintained streets, and subject to their own agreement. Staff and the City Attorney
have reviewed the proposed agreement and negotiated changes to meet current needs,
including limiting the term to 20 years. At this time, staff recommends approving an
Ordinance granting a Franchise to Duke Energy Carolinas, LLC.

SUMMARY OF ATTACHED INFORMATION: Proposed Agreement, 1924 Agreement,
and 1970 Agreement.

ATTACHMENTS: [X] YES [ ] NO
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AN ORDINANCE GRANTING A FRANCHISE TO

DUKE ENERGY CAROLINAS, LLC

BE IT ORDAINED BY THE CITY COUNCIL (Governing body) OF THE CITY
OF ARCHDALE, as follows:

L DEFINITIONS

1.1

As used in this Ordinance, the following terms, words and phrases shall
have the meanings respectively ascribed to them in this section:

“Duke Energy” shall mean Duke Energy Carolinas, LLC; a North Carolina
limited liability company organized under the laws of the State of North
Carolina and authorized to do business in the State of North Carolina and
any assignee of or successor in interest to Duke Energy Carolinas, LLC;
under this franchise Ordinance.

“City” or “City of Archdale” shall mean the City of Archdale, a municipal
corporation located in Randolph County and Guilford County, North
Carolina; the area within the territorial City limits of the City of Archdale
and within the extraterritorial area surrounding the City to the extent it may
be lawfully included as presently or hereafter fixed by law or ordinance; or
the City Council or any officer or agent duly authorized in acting on behalf
of the City as a municipal corporation, as indicated by the context by which
the term is used.

“City Council” shall mean the governing body of the City of Archdale.

I FRANCHISE GRANTED

2.1

Duke Energy is hereby granted the right to construct, operate and maintain
an electrical utilities system, including such communications infrastructure
as is necessary and convenient for the electrical utility’s purpose, within the
City and within the extraterritorial area surrounding the City, to the extent
the City may lawfully do so, for the generation, transmission, distribution
and sale of electricity to consumers and users within the City and to the City
and any and all agencies and departments thereof. Duke Energy is also
given permission to do all acts necessary or helpful for the purposes
enumerated hereinabove or hereinafter; and assent, and permission is
hereby given and granted to Duke Energy, its successors and assigns, to
exercise all powers, right and privileges which Duke Energy under and by
the terms of its charter, or otherwise is authorized, empowered or permitted
to conduct, carry on, exercise, do or transact including, without limitation,



City Clerk

22

23

24

the power, right and privilege to use, lease, sell, convey and transmit power
by electricity for manufacturing, lighting, heating, motive power or other
purpose or purposes and for the doing of an electrical business generally.

Duke Energy is hereby granted the right, authority, and privilege to
construct and install, operate, maintain, renew, replace and repair electrical
and communications facilities including but not limited to lines, cables,
towers, poles, conduits, transformers, connections and services thereto, in,
through, across, along and under streets, avenues, roads, public alleys,
lanes, parks, squares, and other public places and ways in the City for the
generation, transmission, distribution and sale of electricity, its
communications purposes and for any and all other approved purposes,
subject to the terms and conditions hereinafter set forth in this Ordinance;
provided, however, that nothing in this Ordinance without further approval
of the City shall authorize or permit the construction of a cellular tower or
similar facility within the public areas described herein.

If the City determines that it is necessary to expand, widen, or improve a
road or other public way, the City may require Duke Energy to relocate its
facilities that are in conflict with such expansion, widening or improvement.
If the City requests such a relocation, it will provide an acceptable alternate
location for Duke Energy’s facilities at no cost to Duke Energy. If Duke
Energy’s facilities are, or were originally, located on private property, the
City shall pay for the cost of relocation. If, however, Duke Energy’s
facilities were originally located within the existing public right-of-way
which is being, expanded, widened or improved, Duke Energy shall bear
the expense of relocating its facilities. If any street improvement project is
to be funded in whole or in part by the State of North Carolina or the federal
government, or an agency thereof, the City will cooperate with Duke Energy
in obtaining reimbursement for its relocation cost to the extent allowable
under state and federal law. Such reimbursement, when received, shall be
an offset against the cost of relocation to be paid by the City. The relocation
cost and reimbursement for relocation costs for facilities installed to provide
electric service to the City, including street and area lighting and traffic
signals wherever located, shall be determined and paid by the City in
accordance with the Applicable Rate Schedules and Service Regulations of
Duke Energy on file with the North Carolina Utilities Commission, as the
same now exist or as they or any of them may be hereafter amended,
modified, changed or annulled in accordance with the laws and regulations
pertaining thereto.

Whenever Duke Energy shall cause any opening, excavation or alteration
to be made in any street, lane or public place within the City in the
construction, operation or maintenance of any of its electrical and
communications facilities including but not limited to lines, cables, towers,
poles, conduits, transformers, connections and services owned or used by
it, Duke Energy shall cause such portions of said street, lane or public place
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to be restored to the same or better condition in which it found them as
nearly as practicable. Additionally, if Duke Energy shall fail to restore the
area to its approximate former condition within a reasonable period of time,
but no less than thirty working days after notification by the City, the City
shall proceed to restore such streets, lanes and public places as nearly as
practicable to their original condition and the City shall submit a statement
of the costs for this restoration to Duke Energy. Duke Energy agrees to pay
the City for these costs within thirty days.

Pursuant to N.C.G.S. 160A-319(a) this franchise is granted for a term of
twenty (20) years beginning , 20, and ending at midnight

, 20, and thereafter it shall renew and continue in force on a
year to year basis unless terminated by either party upon ninety days written
notification to the other. Notwithstanding the foregoing, in the event that
the electric industry in North Carolina is deregulated or restructured by state
or federal legislation or regulation, or state or federal judicial action which
affects retail distribution to the extent that the inhabitants of the City may
choose their electric supplier, then upon the date when such legislative,
regulatory or judicial action has the force and effect of law, this franchise
may be at any time thereafter terminated by either party upon ninety days
written notification to the other. This franchise supersedes any and all
former rights or franchises of Duke Energy to operate an electrical utilities
system in the City with respect to all acts and things done or admitted to be
done, on or after , 20

Duke Energy is hereby granted the right during the existence of this
franchise to mortgage or hypothecate this franchise, together with all rights
and privileges hereunder and any right or interest therein, as security for
indebtedness, subject to acceptance by any legal successor in interest of the
obligations, duties, liabilities, limitations and prohibitions set out herein and
subject to approval by the North Carolina Utilities Commission or other
government agency whose approval is required by law. Duke Energy may
not assign or transfer its rights under this franchise agreement without the
express consent of the Board of Council Members and such consent shall
not be unreasonably withheld, provided, however, that this provision shall
not require Duke Energy to obtain permission from the Board of Council
Members prior to assigning its rights hereunder to any new entity created in
any corporate reorganization or merger in which Duke Energy is a party.

Duke Energy shall save the City, Mayor, City Council members, and the
City’s officers, agents, servants and employees, harmless from all loss
against any and all claims, suites, actions, liability, and judgments for
damages (including but not limited to costs and expenses for reasonable
legal fees and disbursements and liabilities assumed by the City in
connection therewith) sustained by the City or the Mayor or the City
Council , or the City’s officers, agents, servants or employees, on account
of any suit, judgment, execution, claim, or demand whatsoever resulting or



in any manner arising from sole negligence on the part of Duke Energy, its
officers, agents, servants and employees in the construction, erection,
operation and maintenance of its electric distribution system or the conduct
of its business, such negligence having been determined by final order of a
court of competent jurisdiction, not subject to appeal.

III.  ACCEPTANCE OF FRANCHISE

This Ordinance shall take effect from the day of its passage, but only after it has
been accepted in all its terms and revisions by Duke Energy, in writing, within sixty days
after its passage otherwise, the same shall be null and void and of no effect.
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This Ordinance was passed by a majority vote of the City Council of the City of Archdale,
at the regular meeting of the City Council held in the City of Archdale, North Carolina on
the day of , 20

ATTEST: CITY OF ARCHDALE
BY:
City Clerk Mayor, City of Archdale
(SEAL)
NORTH CAROLINA
COUNTY

This is to certify that on the day of , 20, personally came

before me , Clerk of the City, who, being by me duly sworn,

says that (s)he knows the common seal of the City of Archdale and (s)he is acquainted with
, Mayor, and that (s)he saw the Mayor sign the
foregoing instrument, and that (s)he affixed the City’s seal to the instrument and (s)he
signed her/his name in attestation of the execution of this instrument in the presence of the
Mayor

Witness my hand and official seal, this the  day of , 20

Notary Public
My Commission Expires:




The conditions and stipulations of the above Ordinance are hereby accepted by Duke

Energy.

ATTEST:

DUKE ENERGY CAROLINAS, LLC

BY:

Assistant Secretary

(SEAL)

NORTH CAROLINA

President

COUNTY

I

, @ Notary Public for said County and State, do

hereby certify that

personally appeared before me this day

and acknowledged and

2

she/he  is of Duke Energy
, and that by authority duly given and as the act of the

company the foregoing

as its

instrument was signed in its name by its
, sealed with its corporate seal, and attested by her/himself

Witness my hand and official seal, this the  day of , 20

My Commission Expires:

Notary Public



ARCHDALE, ¥. C.
“Dater May 10, 192l
G, O, File N-253

BE IT ORDAIFED BY THE MAYOR AND BOARD OF COMMISSIONERS OF
THE TOWN OF ARCHDALE:

WHEREAS, It is deemed for the best interest of s2id town to
grant a franchise to the North Carolina Public Service Company, Inc., its

successors and assigns, hereinafter called the grantes, urder ths terms of

‘ vhich the said grantee, its successors and assigns, is vermitted to supply

said town and the citizens thereof with elestric curremt for lighting,
heat ing, power and other purposes;

¥OW, THEREFORE, BE IT ORDAINED:

Section 1. That the said Town of Archisle, for ami in considera-
tion of the swm of Omne Dollar am 6ther good anml valuable considerations,
the receipt of which are hereby ackmwledged, has granted unto the said
Forth Carolina Public Service Company, Inc., (hereinafter referred to as
the grantee), its successors and assigns, the right apl mivilege to ersct

and maintain towers, poles and corduits ami to string and to place wirss,

| cables ani other sppliences thereon, now or hereafter in use for the purpose

of conveying aml distributing slectric ensrgy, upon, over, or under all the

public streets, & leys and ways now in use or hersafter laid ouf in the

| corporate limits of the Town of Archdsle as it is no canstituted, or in any

| additional ferritory which shall hercafter be added to said town. 411 thsse

. rights ani privileges are granted upon ami subject to t® conditions ard

| limitations set owt in the following paragraphs of this Ordinance.

Section 2. Said grantee, its successors and egsigns, shall at a1
times keep sud maintain all of its towers, poles, wires, conduits amd

appliances of all kinds, in, over, or under the streets, alleys, lanes and

. ways of said Town of Archdale in & proper cordition ami in such way as not

| %o interfere with the public travel, ami it ani its assigns shall be bound,

during the term in which they meke use of the privileges herein gramted, to

at all times save the said Town of Archdsle harmless in every way because

| of its use of said streets, alleys, lanes or ways.

Section 3. Said gramtee, its successors amd assigne, shall not,

' without proper permission thersfor, cut or trim trees growing in or over

» eany of said streets, alleys, and ways of said Towm of Archdale, but said



l Town of Archdale hereby warrants tiat it will, by its proper authorities,
provide for the full ami free use of its streets, lanes, alleys anéd ways
as provided in Section 1141 of the Consolidated Statutes of the State of
Horth Camling, an, upon request, shall promptly designate the lacality
of 2ll towers, poles, conduits ani other fixtures required by the said
grantee, its successors and assigns, so that said grantee, its successors
and assigns may exercise all the privileges conferred hareby, and in case
any frees growing in or along any of the streets, alleys or ways of said
town or overhanging ths seme shall interfere with the erection, mainten-
ance am operation of the electric system to be installed in said town by
said grantee, then the said town hereby agrees to keep said trees trimmed
to such an extent as may in the opinion of the grantee be necessary to
brevent such interference; provided said grantee, its successors ani
assigns shall pay the exmense of trimming trees trimmed for their benefit.

Section 4. Said grantee, its successors or assigns, sk=ll
immediately repair any street, way or public place injured by it in the

, erection, construstion, operation or msintemance of any of its poles,
towers, conduits or other awliances owned ari used by it, its smccessors

~ or assigns.

Section 5. This franchise shall run for a period of fifty (50}

| years from Mgy 1, 1924.
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NORTH CAROLINA,

TOWN OF ARCHDALE,

The undersigned Mayor of ths Town of

Archdale and Q. E. Wilson » secretary of

said Town of Archdale, hereby certify that the foregoing is a trus
aml accurate copy of the Ordinance and Franchise adopted by the
Board of Commissioners of said Town at two regularly and properly

held and constituted meetings of the said Board of Commissioners,

the ons being held on Thursday , the __10 day of
April , 1924, and the other being held on Saturday A

the __ 10 day of Hay s 1924.

This the _4 day of June , 1924,

Witness: H. S. Rogan

J. H. Jennings Mayor of the Town of Archdale

Witness: 0. E. Wilson

R. C. Hassell Secretary of the Town of
Archdale.

TRANSFERRED TO: Southern Public Utilities Corpany - 1932
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REGUEAR MEETILNG OF TEER MAYOR Al CITY COUNCIL

or Wi CITY OO ARCEDALZ, THIS TER 28
oy or July. . 1970,
The following resolution wes offered by Kr. Joel E. Williams P

& member of the City Council of the City of hrchdale,

|-

WERRFRY, the iayor and City Ceuncil of the City of Axcd 2 at a

;.a

i

Hoagular Meeting on ¢he 23 day of June . 1973,

i& pass uvpon its Pirst Reading the following Resoluticn, grenting o
vanchize to the ke Power Company, its successorz and asuvigns, and i
i tha coinion of snid liayor and City Council t'lat eald Franthisze

he prased an its decend and Final Readings

WOH, THEREFORE, BE XY ELESOLVED X:ED GRIBINED that tho folliswing

Ord&inance he passed on its Second and Final Reading, to-wiis

AL ORSIEE RESCLUTION granting permission unto the DS

K¢

s

EOITER COMNRTY ko construct and mairtain its lines for the tranocission

&

2

Gf slaectricity upon, alony, over, through and under the styzets an

highsmys of the City of Archdzle, Cot.m,y of Fandolph, &State of lorth
Carelina, and to conduct and carry on withia =mid ity of Avchdale the
business authorized by and under the tarmas of the Cheritar cf said Duke
Fower Company.

EZ IT RESQLVED AWD ORDAIRED BY S MAYOR I CITY COURCIL OF T8 QIYY
CF ARCHDNLEY

WHEREAS, it ia deemad for the best interest of ¢he City of Axchdale
to grant a franchise to the Duke ‘I?Crw"r Counpany, its succey:0rs «ud arsigns,
hereinaftar called the grantee, under the terns of wiich tho sald crantae,

ite ruccesszors and asaigne, ig rez:nit"sd to mupely =zid City and the

citizens hereof with electric current for iighiing. neatinyg, poenr 2nd



RE, B3 IT ORDATINED:

fection 1. That the said City of Archéale, for and in consicderztion
2£ the sum of One Dollar and other good znd valusble consideraztion, the
receipt of vhich are herchy acknowledged, has graqted unto the zaid Duka
Power Company, (hereinafter reforred to as the grantee), its successcrs
and aosigns, the right and privilege to ersct and meintsin towers, roies
and conduits and to string and to place wizes, cables and other azpliances
therecon, now or hereaftor in use for the purpoise of convering aad Gise-
tributing electric enexsy upbn. Gver, or under all the pullic ctreets,
alleye, lanes and ways now in use or hersafier laid out in tha corpurate
limits of the City of Archdale as it is now comstituted, or in any
ad&itiqnal territory vhich shzll hereafiex he added to sazid City, &1L
these righte and privileges are granted upon and subject €o tha corditions

and iimitations set out in the feliowing paragrashz of this Ondinznce.

Section 2. &ald graatee, its successors and assigns, shall at 211
times keep mad madntain all of its towers, poles, wires, conduits and
appliancas of all uinds, in, over or undar the streets, 2lleys, ltnes
and ways of said City of Archdale in a proper condition znd in such way
as not %c interxfere with the public travel, and it and its asshiuns shall
ba beund, during tha term in which they make vse of the pxivilﬂges herela
granted, to at all times save the caid City of Archdale harmless sn evary

way because of its use of sald streets, alleys, lanes oxr WaYS .

Saction 3. Said grantee, its successors and assigns, simll nok, withe
out praoper permission therefor, cut or trim trees growing in og over aay
of said streets, alleys, Janes and ways of said City of Avchénle, but
said City of Axchdale hexeby warrants that it will, hy it= proper

authorities, provide for the full and free uze cf its streets, lanes,

-



2lleys and ways dud, upeh reguest, shall promptly designate lowality
of all towers, poles, conduits ank other fitturss resuired by the said
grantee, its successors and asalgns, so that sald grantee, its sucoessowe
and asaigns, may exercisa all the privileges cmnferxed'hereby; and in
case any trees growing in oy along any of tha streets, alleys, lanes or
ways of gaid Cicy or overhanging che same shall ihtcerfere with +aa
orection, maintenance and operation of the electric aystem to be installed

in said City by sald grantee, then the saif Gity hareby agrees

Iy

G Hee

L]

said trecs trimmed to such zn extent as may in the opinion of the grantec

ba neceessary o prevent such interfrrence: provided anid grantee, itzs

successoxs and assigos, chall poy the axpense of trisming trees crizmesd

Section 4. :Zaid grantee, its suceessors or assigns, shsll frwediatel

12

repzix any street, way or peblic place injured by L% in ths erection.
consbruction, operaticn or maintanance of any of itn poles, toweyrs, con-

duits or cther appliances owned and wged by it, itz soccessors of &

i

saignc,

Section 5. This franchise shall run for a period of £ifty (80) years

from Xuagust 1. 1970,



STATE OF NORT® CANDLINL

CITY OF AERCHDALE

The undersigned Mayor of tha City of Archidale and

Nancy F. Burrow City Clerk of said City of Archdale,

hereby certify that the foregoing is a trus and accurate cupy
of the Ordinance and Franchise adopted by ©he City Council of
said City at two regularly and properly held and constituted

mestings of the zald City Council, the one being held on the

23 day of June 1970, and e
other heing held on the 28 day of July 1970,
- Thisz the 29 day ef 711157 : 1970,

{ 2wz A TEAL o ;
¥ayor of he eity of Archdale

ATTEST:

{Corpernte Seal) \7(01&“4 3. /(_54/_»,1_.@_4/,-\

Clerk cf#hie City of Arcndale




